
954 

36 CFR Ch. XII (7–1–08 Edition) § 1260.50 

agency, or by NARA, and referred to an 
additional agency or agencies less than 
3 years before automatic declassifica-
tion would otherwise be required. 

(d) Other exceptions. NARA will apply 
automatic declassification only to in-
formation that has been properly re-
ferred to the agency that created the 
records, or to another agency, but not 
acted upon by those agencies within 3 
years from the date of notification, or 
28 years from the date of the record or 
integral file block, whichever is later. 

(1) Information that has not been 
properly identified and referred to an 
agency other than the agency that cre-
ated the records is not subject to auto-
matic declassification. When NARA 
identifies information of interest to 
another agency, that agency will have 
3 years from the date of notification to 
exempt or declassify its equity, and to 
further refer the record if appropriate. 
If no action is taken, the information 
from the agency that received the re-
ferral will be automatically declas-
sified 3 years from the date of notifica-
tion. 

(2) Information contained in special 
media records that has been referred to 
equity holders will be automatically 
declassified 5 years from the date of 
notification, or 30 years from the date 
of origination of the special media, 
whichever is longer, unless otherwise 
properly exempted. 

(e) Discovery of information inadvert-
ently not reviewed. When NARA identi-
fies a file series or collection in our 
physical and legal custody that con-
tains classified information over 25 
years old and that was inadvertently 
not reviewed before the effective date 
of automatic declassification, NARA 
must report the discovery to ISOO 
within 90 days of discovery. Within 180 
days NARA will refer the records to 
the originating agency or systemati-
cally review the records. 

(1) The referral agency will have 3 
years from the date of notification to 
exempt, declassify, or further refer the 
record. If no action is taken, the infor-
mation from the agency that received 
the referral will be automatically de-
classified 3 years from the date of noti-
fication. 

(2) Information contained in special 
media records that has been referred 

will be automatically declassified 5 
years from the date of notification or 
30 years from the date of origination of 
the special media, whichever is longer, 
unless otherwise properly exempted. 

Subpart D—Mandatory Review 

EXECUTIVE BRANCH RECORDS 

§ 1260.50 What procedures does NARA 
follow when it receives a request 
for Executive Branch records under 
mandatory review? 

(a) If the requested records are less 
than 25 years old, NARA refers copies 
of the records to the originating agen-
cy and to agencies that have equities 
in the information for declassification 
review. Agencies may also send per-
sonnel to a NARA facility where the 
records are located to conduct a declas-
sification review, or may delegate de-
classification authority to NARA in 
the form of declassification guidance. 

(b) If the requested records are more 
than 25 years old, NARA will review 
the records using systematic declas-
sification guidance provided by the 
originating agency and agencies having 
equities in the information. If the orig-
inating agency, or agencies having eq-
uities in the information have not pro-
vided systematic declassification guid-
ance, or if there is a question regarding 
the guidance, NARA will refer any re-
quested documents it is unable to de-
classify to the appropriate agency or 
agencies for declassification deter-
minations. 

(c) When the records were originated 
by a defunct agency that has no suc-
cessor agency, NARA is responsible for 
making the declassification determina-
tions, but will consult with agencies 
having primary subject matter inter-
est. 

(d) Requests for mandatory review 
must describe the document or mate-
rial containing the information with 
sufficient specificity to enable NARA 
to locate it with a reasonable amount 
of effort. 

(e) If the document or information 
has been properly reviewed for declas-
sification within the past 2 years, or if 
the specific information is the subject 
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of pending litigation, NARA will in-
form the requester of this fact and of 
the requester’s appeal rights. 

(f) If NARA determines that a re-
quester has submitted a request for the 
same information or material under 
both the mandatory review and the 
Freedom of Information Act (FOIA), as 
amended, the request will be treated as 
a request under the FOIA, unless the 
requested information or materials are 
subject only to mandatory review. 

(g) In every case, NARA will ac-
knowledge receipt of the request and 
inform the requester of the action 
taken. If additional time is necessary 
to make a declassification determina-
tion on material for which NARA has 
delegated authority, NARA will tell 
the requester how long it will take to 
process the request. NARA will also 
tell the requester if part or all of the 
requested information is referred to 
other agencies for declassification re-
view, subject to section 3.6 (a) and (b) 
of EO 12958 as amended. 

§ 1260.52 What are agency responsibil-
ities after receiving a mandatory 
review request forwarded by 
NARA? 

(a) The agency must make a deter-
mination within 180 calendar days after 
receiving the request or inform NARA 
of the additional time needed to proc-
ess the request. 

(b) The agency must notify NARA of 
any other agency to which it forwards 
the request in those cases requiring the 
declassification determination of an-
other agency. 

(c) The agency must return to NARA 
a complete copy of each referred docu-
ment with the agency determination 
uniformly and conspicuously identified 
to leave no doubt about the status of 
the information and the authority for 
its continued classification or its de-
classification. If a document cannot be 
declassified in its entirety, the agency 
must return to NARA a copy of the 
document with those portions that re-
quire continued classification clearly 
marked. If a document requires contin-
ued classification in its entirety, the 
agency must return to NARA a copy of 
the document clearly marked. 

(d) The agency must also furnish, for 
transmission to the requester, a brief 

statement of the reasons the requested 
information cannot be declassified and 
a statement of the requester’s right to 
appeal the decision, along with the pro-
cedures for filing an appeal. The agen-
cy must also supply for transmission to 
the requester a contact name and title 
and the address where the appeal must 
be sent. Additional information on ap-
peals for requesters is located in 36 
CFR part 1256 and in Appendix A to 32 
CFR part 2001 (Article VIII). 

(e) If the agency fails to make a deci-
sion on the mandatory review request 
within one year of the original date of 
the request, the requester may appeal 
to the Interagency Security Classifica-
tion Appeals Panel (ISCAP). 

§ 1260.54 What is the appeal process 
when a mandatory review request 
for Executive Branch information is 
denied? 

(a) If an agency denies a declassifica-
tion request under mandatory review, 
the requester may appeal directly to 
the appeal authority at that agency. If 
a final decision on the appeal is not 
made within 180 days of the date of the 
appeal, the appellant may appeal to the 
ISCAP. 

(b) If requested by the agency, NARA 
will supply the agency with: 

(1) Copies of NARA’s letter to the re-
quester transmitting the agency de-
nial; and 

(2) Copies of any documents denied in 
part that were furnished in sanitized 
form to the requester. 

(c) The agency appeal authority must 
notify NARA in writing of the final de-
termination and of the reasons for any 
denial. 

(d) The agency must furnish to NARA 
a complete copy of any document they 
released to the requester only in part, 
clearly marked to indicate the portions 
that remain classified. NARA will give 
the requester a copy of any notifica-
tions from the agencies that describe 
what information has been denied and 
what the requester’s appeal rights are. 

(e) NARA will also notify the re-
quester of the right to appeal denials of 
access to the Interagency Security 
Classification Appeals Panel, Attn: 
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